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Standing Committee on Estimates and Financial Operations — Twenty-sixth Report —  
“The Confidential Status of the State Development Agreement Oakajee Port and Rail” 

Resumed from 1 April 2010. 

Motion 

Hon GIZ WATSON: I move — 

That the report be noted. 

This is an interesting matter that was considered by the Standing Committee on Estimates and Financial 
Operations. It goes to the question of the tension between commercial confidentiality versus the role of 
Parliament in providing scrutiny to the operation of government and government arrangements with private 
enterprise. The matter goes back to March 2009 when the Western Australian government signed a state 
development agreement for the Oakajee port and rail project with Oakajee Port and Rail, Murchison Metals Ltd, 
Crosslands Resources Ltd and Mitsubishi Development Pty Ltd.  

The development agreement appoints Oakajee Port and Rail on an exclusive basis as the infrastructure provider 
for a new port at Oakajee and provides an open-access rail line servicing northern Mid West iron ore mines. That 
was the agreement that was signed. In September 2009, the Standing Committee on Estimates and Financial 
Operations held a 2009–10 budget estimates hearing with the Department of State Development, which raised 
questions relating to the Oakajee port and rail project. During the proceedings of that hearing, a request was 
made for a copy of the state development agreement. We made note of a provision in section 81 of the Financial 
Management Act 2006, which provides that — 

The Minister and the accountable authority of an agency are to ensure that —  

(a) no action is taken or omitted to be taken; and 

(b) no contractual or other arrangement is entered into, by or on behalf of the Minister or 
agency that would prevent or inhibit the provision by the Minister to Parliament of 
information concerning any conduct or operation of the agency. 

That provision in the Financial Management Act makes it clear that it is not lawful for the minister or the agency 
to take any action that would prevent or inhibit the information being available to Parliament. Therefore, there is 
a clear provision in the Financial Management Act that states that information must remain available to the 
Parliament. As a committee of Parliament, the Standing Committee on Estimates and Financial Operations, in 
particular, is obviously mindful of the sensitivities of commercial-in-confidence. On a number of occasions we 
have had to make those assessments and make decisions about what we do with that information. A copy of the 
state development agreement was provided to the committee by the Premier as Minister for State Development 
and a request was made to the committee that the SDA remain confidential until such time as the state resolves 
its discussion with the new management of OPR about aspects of that particular development agreement. The 
default position of the committee is to make public all evidence it receives unless it is satisfied that the nature of 
the evidence requires it to remain private. Initially, we did not consider that we had been provided with a 
sufficient explanation for why the state development agreement should remain confidential, and we also noted 
that the SDA had been signed by all parties. We sought further information to assist us in making a decision 
about whether to keep that information private, make it available to Parliament or make it public. We sought the 
opinion of the Auditor General in regard to the request for confidentiality and to have some discussion and 
advice about whether the request was reasonable and appropriate. We were mindful of the committee’s terms of 
reference, which encourage us to work closely with the Office of the Auditor General, and also that the Auditor 
General surely has had similar questions about confidentiality requests about certain documents and information 
come before him. In November 2009, we held a private hearing with Hon Norman Moore, Leader of the House 
representing the Premier, to discuss the matter fully. Hon Norman Moore provided the committee with the 
following explanation for the need for confidentiality. The transcript of evidence from that hearing on 16 
November 2009 states — 

Among other things the SDA required the development of an implementation agreement. The state 
expects to conclude that agreement with OPR by the end of March 2010. The final agreements between 
the state and OPR that will precede financial close of the transaction are expected to be agreed by the 
end of calendar year 2010. There remain a number of outstanding issues regarding Oakajee Port and 
Rail project that are the subject of negotiation between the parties as part of the implementation 
agreement phase. These include, but are not limited to, final details regarding the funding arrangements 
between OPR and the state and commonwealth governments, and the ultimate design of the project 
infrastructure pending further engineering and feasibility work to be completed by OPR. The SDA 
contains a number of sensitive commercial provisions relating to the obligations of the parties to the 
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agreement and other matters. It also contains a confidentiality clause, which is clause 17, which is 
binding on the parties.  

As members will appreciate, this is a large and complex project, requiring the alignment of the 
commercial interests of a significant number of parties. While respecting the need for openness and 
transparency, the state government remains mindful of the commercially sensitive nature of the SDA. 

We also received a submission from Oakajee Port and Rail indicating that it wished the document to remain 
confidential on the grounds of commercial confidentiality. We asked the Premier how the state or other parties 
might be harmed if the details of the SDA were disclosed prior to the discussions and negotiations, and in 
response to that question, the committee was advised that — 

The SDA contains a number of sensitive, commercial provisions relating to the obligations of the 
parties to the agreement and other matters. As the proponent, OPR is understood to currently be in 
negotiations with various potential contractors located both within Australia and overseas as well as 
discussions with potential customers of the port and rail infrastructure. OPR has advised Government 
that disclosure of the SDA is likely to adversely affect those negotiations. 

It is worth noting that the committee found that certain aspects of the SDA were already in the public domain. 
We then considered the fact that parliamentary committees have to deal with these issues about finding that right 
balance between parliamentary scrutiny and public scrutiny on the one hand and commercial confidentiality on 
the other. The former Standing Committee on Estimates and Financial Operations made comments in its thirtieth 
report on the use of commercial confidentiality clauses in contracts between the government and the private 
sector. It was of the view that they were ineffective to prevent scrutiny by the Parliament. That report states — 

Whilst there may be a legitimate basis for commercial confidentiality, in terms of exposing the 
Government to unnecessary financial risk during the negotiation stage of contracts between the 
Government and the private sector, it is the Committee’s view that it would only be in exceptionally 
rare circumstances that commercial confidentiality could be sustained as a valid reason for non-
disclosure of contract documentation after the negotiations have been finalised and the contract has 
been formally entered into. 

We received similar advice and guidance from the Auditor General about when commercial confidentiality is a 
valid reason for withholding documentation. I think I am correct in noting that in the United States, the default 
position is that, once a contract is signed, it is automatically a public document. The committee made a decision 
about this particular document. We noted that at the time a decision was made on the status of the document, the 
negotiations for the project were still underway and that the implementation agreement for the project had not 
yet been finalised. The committee noted that, in providing it with a copy of the state development agreement, the 
government recognised that it was appropriate for the committee to access such documents in the interests of 
transparency. In discussion with the Leader of the House, we agreed that in keeping with past practices of 
Parliament, members would be provided with qualified access to the SDA. That was a suitable outcome that met 
the desire of the committee and at the same time respected the government’s request for confidentiality and 
provided limited access. Recognising both the desire of the government to preserve the confidentiality of the 
SDA and Parliament’s right to scrutinise the actions of government, the committee resolved to provide a copy of 
the SDA to the Clerk of the Legislative Council to be made available to all members of the Legislative Council 
for viewing purposes only, but not to be copied or disclosed, for a limited period and to destroy the copy after the 
expiry of the designated time. That was the compromise that was reached on this document.  

The committee drew to the attention of ministers and departments requesting that a document remains private to 
the committee that they must provide a substantial and detailed reason why the committee should not publish the 
evidence. A claim of commercial confidentiality over the document may not be sufficient to warrant the 
committee keeping the document private. For example, it is not sufficient to simply say that the document is 
commercial in confidence; the reason why it is commercial in confidence must be provided and how they believe 
its release would be detrimental to the state’s interests. The committee will continue to assess each request on a 
case-by-case basis. Indeed, it is a regular occurrence within the workings of our committee.  

The committee reiterated that, as provided by the standing orders in dealing with the evidence it received, it will 
make the evidence public unless it is satisfied that the nature of the evidence requires that it be kept private. 
Also, it is worth saying that at the completion of the current negotiations for the project, the committee expects 
the government to make the final agreement public.  

Hon NORMAN MOORE: This report is very interesting in the sense that it is an issue that has exercised the 
minds of members of this chamber for some time. I was interested to read in the report that the committee had 
accessed the thirty-second report of the former Legislative Council Standing Committee on Government 
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Agencies, which is, “The Establishment, Role and Scrutiny of Government Agencies - Interim Report No. 3” of 
October 1992. I know the chairman at that time very well.  

Hon Ken Travers: He was a young bloke, wasn’t he?  

Hon NORMAN MOORE: He was much younger than he is now! I remember this particular inquiry with great 
clarity as well because, without going into all the detail, an overseas trip that the committee engaged in excited 
the media for some time. That was a very interesting debate.  

Hon Ken Travers: Was that the trip that changed the rules on defamation?  

Hon NORMAN MOORE: They did get changed as a result of that case, because the whole issue finished up in 
the High Court and did have an effect on the laws of defamation at a federal level. Needless to say, neither I nor 
my colleagues received a public apology, but we did get our money back from The West Australian newspaper, 
but I will not go into that. That particular report was designed to look at the relationship between government 
agencies and Parliament and how they can be scrutinised by Parliament, how they should be established in the 
first place and what should be contained in the legislation to establish government agencies so that we 
understood clearly the relationship between government agencies and Parliament and the issues of scrutiny 
surrounding that. From that point of view, it was a very worthwhile inquiry and one of the better ones that the 
Council has done. Regrettably—I should not say that—fortunately, in one sense, I became a minister before the 
thirty-second report was concluded, but I remained on the committee for a month or two after I became a 
minister to conclude that report, and I recommend that members have a quick look at it.  

Paragraph 2.10 of the twenty-sixth report of the Standing Committee on Estimates and Financial Operations 
refers to that other committee’s report and points out that there are issues in which governments and government 
agencies get involved that are clearly commercially confidential and the disclosure of that confidentiality and 
those commercial arrangements could jeopardise a project, so Parliament has to be very careful that, in 
exercising its right to be provided with information from government agencies, it does not in some way 
jeopardise a commercial arrangement that the government is entering into. As Hon Giz Watson just mentioned, 
in 2009 the Standing Committee on Estimates and Financial Operations had also taken the view that significant 
difficulty can be caused for government by disclosing negotiations in the middle of the negotiations and that 
there is an argument that they should not be disclosed until such time as the negotiations have been completed 
and perhaps a contract finally and formally entered into. This issue causes a great deal of concern from time to 
time, because we are all involved in politics and sometimes a committee might take the view that for political 
reasons, exposing a commercial deal may be in its political interests, but at the same time cause significant 
commercial difficulty for the government. Members should read this report and be cognisant of the way in which 
this committee has handled this matter, which I think is the proper and appropriate way to go about handling a 
matter of this sort.  

Hon Ken Travers: I am going to have to keep a copy of this Hansard in my top drawer!  

Hon NORMAN MOORE: I am talking about this particular report. The committee has done a few other things 
that I do not have much enthusiasm for, and we will talk about that when they come up. On this occasion, I went 
to the committee and I sought to give evidence in private to try to explain the reasons for the confidentiality of 
the negotiations. The argument that I put forward was accepted. I also put forward the suggestion, as is 
recommended in the thirty-second report, that one way around this is for committee members to be provided 
with a copy on a no-publication, no-copy basis. The committee accepted that, and the report was made available 
to the Clerk. I would be fascinated to know whether anybody had a look, because there have been occasions in 
the past when this has happened and I have been advised that on at least one occasion no member of Parliament 
went to look, even though it was the subject of a huge debate in this house about somebody hiding something; 
but nobody bothered to go and find out what was supposedly hidden. I wonder whether anyone looked at this 
particular document, which has now been destroyed and is not available at this present time.  

The issue that I wanted to raise is in relation to part 4 of the committee report, which is “Committee Comment”. 
It draws the attention of ministers and departments and states that they must provide substantive and detailed 
reasons to the committee why it should not publish the evidence, and that a claim of commercial confidentiality 
of a document may not be sufficient to warrant the committee keeping a document private. The difficulty I found 
in going before the committee on this issue was how do I convince the committee that it is commercially 
confidential without telling them what is in it? In order to try to get across a substantive argument that there is a 
commercial-in-confidence issue in the document, how do I get that message across without disclosing what may 
be confidential? It was a difficult task for me to pursue that argument. I am pleased to say that the argument 
seemed to prevail and the committee accepted what I was putting forward. It is fair to say that the benefit of the 
doubt has to reside with the government on those issues, simply because 999 times out of 1 000 governments 
enter into contracts with private companies for all the right reasons.  
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There have been occasions in the past—I will not go through WA Inc and all that sort of stuff—when 
inappropriate dealings were done behind the scenes. Royal commissions have found that to be the case, but 
virtually always governments do the right thing. Government departments and government ministers are subject 
to significant scrutiny. I think we should take it as a general rule that what they are doing is in fact right and 
proper and there is no intention to engage in skulduggery or improper behaviour. It is in that context that I say 
that committees ought to be very careful they do not scuttle a contract.  

The Oakajee Port and Rail deal is a very complicated package, because we are trying to put together a port and a 
railway line, and about four different iron ore companies are coming together to share a new infrastructure 
development. As a result of the process the previous government and this government went through to determine 
who the preferred proponent would be, the whole deal is very much one of commercial dissent in some respects. 
There has been a lot of argument about whether the right lot got the contract and whether the wrong lot did not. 
There is a lot of interest in the way in which the whole thing was put together because of the complexity of it and 
the way it was virtually a contest between two groups to see who was going to get the guernsey. As a result, 
people would be very anxious to know some of the commercially confidential agreements that have been 
reached—for their own commercial interests as much as anything—and perhaps to jeopardise the project 
because they were not the ones who won the deal. That is speculation on my part; that is not based on any 
absolute facts. 

I think it is fair to say in respect of this project that an agreement was reached between the government and the 
preferred proponent, and we are working our way through that now; it has not concluded. As members would 
know, there have been some requests for delays in finalising the contracts, and the Minister for State 
Development is very much involved in that. Our government is very keen for this project to go ahead. It is vitally 
important for the future of the Mid West, particularly the Mid West iron ore industry but indeed for the provision 
of significant infrastructure to the Mid West. We are very anxious for it to go ahead, but we recognise that there 
are a number of outstanding issues that need to be resolved, not the least of which is the Jack Hills mine, which 
is about 500 kilometres by rail from the port. That is integral to the proponent’s commercial interests, and that is 
a bit behind the rest of the iron ore projects in terms of its development process. It is being sorted out, and I have 
no doubt that we will come to a conclusion as soon as possible in respect of this particular project. 

The report states at 4.4 that at the completion of the negotiations the committee expects the government to make 
the final agreement public. I cannot make a comment on that because I am not the minister responsible, but that 
is in line with what the committee has identified as something the government ultimately ought to do. It is my 
understanding that a state agreement act may come out of this whole thing, in which case the whole package will 
come to Parliament, and Parliament can scrutinise that, as we do with state agreement acts from time to time. I 
simply say that this is a good report. It highlights the issues that face government and the Parliament. I indicate 
that the deliberations have not concluded, so therefore the information is not going to be made public. However, 
members of the committee have had an opportunity to read the document, albeit I suspect that none of them 
have. 

Hon KEN TRAVERS: I just wanted to make a few comments. Both the members who have spoken before me 
have pointed out the process and the role. I think it is worth reiterating that the committee has erred on the side 
of caution on this particular occasion and followed what arguably are the past practices of the house with respect 
to confidentiality. 

An interesting phenomenon, though, that I have noticed in recent times is the increase in claims of commercial-
in-confidence from government agencies with respect to contracts and other agreements that they have entered 
into. Whilst I understand the need for confidentiality when in the negotiating phase, I for one am from the school 
that says that once an agreement has been reached there has to be an exceptional reason that it should then be 
kept confidential beyond that date. The classic example is contract price, when the supplier wants to keep its 
price confidential. Unless contained within that price is some intellectual property, I do not see why it is within 
the state’s interest for that price to be kept confidential. In fact, it would probably assist if the competitors knew 
what they had to aim for in the next round of negotiations so that the state can get a better deal. Keeping it 
commercial-in-confidence is a negative for the state and to the benefit of the private sector. The question would 
then have to be asked: why would the state have entered into an agreement that required it to keep something 
commercial-in-confidence if it is not in the state’s interests? 

The other thing that is interesting about this agreement—I am going to be very careful what I say here because I 
do not want to divulge anything, but there is already in the public domain a degree of information, and the report 
mentions that, about what is in the Oakajee implementation agreement—is there are clear things that have 
impacts on other players and other industries within Western Australia. If the government has entered into an 
agreement that is of a binding nature and, basically, unless that is removed as part of the ongoing negotiations, it 
will have an impact on other players in the industry. There is a role, if not to make the agreement public, then to 
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make those elements of the agreement public. I am not sure that it would affect the negotiations, but it does have 
an impact. 

There are two examples that I would use. I noted in the media a recent claim about a proponent wanting to look 
at another port in the Mid West area. The argument being run in the media is that this agreement precludes any 
other port development being able to be progressed until such time as this port is underway. I am not arguing that 
that is not a reasonable thing for the government to have potentially entered into, but if the media reports are 
correct, then I think it is not unfair for the potential proponents in the Mid West to know that that is what the 
government has done, and they can then accommodate their business plan. I do not see how that would interfere 
with the ongoing negotiations of the government. 

Equally, there are many arguments and stories and views put around by people in the rail industry about what the 
industry does or does not allow in terms of rail corridors or rail access within that region as well. Again, for 
those who seek to plan for their future developments in the region and to understand the nature of those 
agreements, it is not unreasonable for that to be put out. The point I am trying to make is: when governments 
enter into these agreements there is often a lot that does need to be kept confidential, but there is often a lot that 
does not need to be kept confidential. In fairness to other players in the state of Western Australia, it is arguable 
that that information should be made public. 

Hon Norman Moore is absolutely right: it is very difficult for a committee to be trying to make the call on those 
issues. However, with the expertise and the resources of the department there is nothing to stop the department 
going through and doing that analysis so that, whilst it may not make the contract public, it could make elements 
of the contract public—that is, those elements that have flow-on impacts to others but do not harm the 
commercial relationship the government is involved in—once they enter into the agreement. That is a suggestion 
the government should consider in the future. On this occasion, I think we would all accept that the committee 
has acted responsibly. However, I believe there is an obligation on the government to make that clear and to 
make that information public. Answers to simple questions should be contained within the agreement about 
whether consideration was given to who would carry the risk from the Oakajee port development and the various 
components of it, particularly that component that the government has now chosen to put public money into. 
Under the previous arrangements, that component would have been financed by the private sector. We would 
have ended up with the same public infrastructure; it is just the funding model that was different. When a change 
of that sort has been made, I do not believe that it is unreasonable for the government to disclose more 
information. I accept that it is fundamentally the role of the government because the Standing Committee on 
Estimates and Financial Operations does not have either the resources or the necessary level of detail to be able 
to effectively do that. I suspect that if that is not done and this continues to be an issue because the government 
does not do that, over time, pressure will be placed on committees such as this one to make that type of 
information public. 

The use of the term “commercial-in-confidence” has a long history. Often it is used to hide people’s 
embarrassment. Very rarely is something required to be kept hidden or private for commercial-in-confidence 
purposes. There seems to be an increasing return to the use of that phrase. Although I have not searched for and 
counted the number of times in answer to a parliamentary question the term “commercial-in-confidence” was 
used, it would be an interesting and useful exercise for the Standing Committee on Estimates and Financial 
Operations to do. Just because people do not want something to be made public does not mean that it is 
commercial-in-confidence. Often a government accepts that, because one side or another does not want the 
information to be made public, it must be in either party’s interest to not make the information public. I do not 
support that argument.  

I believe that for information to be kept commercial-in-confidence, a case must be made to show that either some 
material damage could be done to either of the players or that releasing the information would affect the ability 
to negotiate the deal. The committee was given an example of that when it learnt of a contract between a 
government enterprise and the private sector to provide security guards. That is a fairly simple service. Initially, 
the relevant minister requested that a document be kept confidential in its totality. After some negotiations, it 
was agreed that the contract would be made publicly available, which I think was the correct decision to make. 
That document should be in the public domain to help prevent corruption, if nothing else. However, the 
committee did not make public the price at which the contract was set. I am still of the view that that should have 
been made public also. I cannot see how the commercial interests of the state could be damaged by publishing 
that figure. The only reason that it would be in the commercial interest of the other party to the contract to keep 
that information commercial-in-confidence is that it wanted to maintain a higher price than it would otherwise 
have to offer the government to keep doing that work. Why is the government entering into an arrangement like 
that? I believe that that information should have been made available to see whether the company’s competitors 
were dudded. When I first became a member and the Court government was in power, a lot of that type of 
information was provided and more information was provided through the freedom of information process 
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without resorting to the use of commercial-in-confidence. That is a habit that is creeping into this government. 
We need to exercise caution when dealing with contracts of this size and nature, but I also urge the government 
to think about how many of these types of contracts it can make public in the future. 

Hon LIZ BEHJAT: I rise as a member of the Standing Committee on Estimates and Financial Operations, 
which presented the report titled “The Confidential Status of the State Development Agreement Oakajee Port 
and Rail”. I was very pleased to hear that the Leader of the House believes this is a good report. It is always good 
to keep the Leader of the House happy! This report is also a reflection of how seriously the members of that 
committee take their job. Ministers and other members who attend our committee hearings know that it is a very 
hardworking committee. It is almost another full-time job on top of my other parliamentary duties, but it is a job 
that I enjoy doing. This was quite an interesting inquiry to be involved in, given that it was done less than 12 
months after I became a member of Parliament. Learning about matters of commercial-in-confidence was a very 
important exercise for me, as a relatively new member. I was pleased also to hear Hon Ken Travers say that Hon 
Norman Moore was absolutely right. We do not hear him say those words too often in this place! That is now on 
the record. 

Hon Ken Travers: Every time he has been right, I have acknowledged it! 

Hon LIZ BEHJAT: I must do a search for that because I am sure the Leader of the House has been right in 
many instances. 

The report states — 

Parliamentary committees are often confronted with the issue of finding the right balance between 
Parliamentary and public scrutiny of government on the one hand with that of commercial 
confidentiality on the other. 

I agree with that statement but in this instance the matter was handled in exactly the right way. It was difficult, as 
the Leader of the House said, to work out whether the document was commercial-in-confidence without having 
seen it. The document was given to us on a confidential basis and a copy was held by the Clerk of the house. I 
too would love to know—I am sure that I will never be able to drag this information from the Clerk—who 
accessed that report while it was under lock and key. I hazard a guess than no-one did. If anyone wants to admit 
to me that they looked at it, I will be pleased to talk to them about it later, but I do not think anyone will be 
rushing to talk to me about it. When Hon Norman Moore appeared before the committee, I was pleased that he 
said it was appropriate for the committee to access the document for the benefit of transparency. That is very 
important for our government to do and it was important for the Leader of the House to acknowledge that. I will 
not make too many more comments about this matter other than to say that I believe it was handled in exactly the 
right way and that I enjoyed the experience of being a member of the committee that produced that report. 

Question put and passed.  

Progress reported, pursuant to temporary orders. 

Sitting suspended from 6.00 to 7.30 pm 
 


